§219.609

(f) If a railroad is required to conduct
random alcohol testing under the alco-
hol testing rules of more than one DOT
agency, the railroad may—

(1) Establish separate pools for ran-
dom selection, with each pool con-
taining the covered employees who are
subject to testing at the same required
rate; or

(2) Randomly select such employees
for testing at the highest percentage
rate established for the calendar year
by any DOT agency to which the rail-
road is subject.

[66 FR 41973, Aug. 9, 2001, as amended at 68
FR 75464, Dec. 31, 2003]

§219.609 Participation in alcohol test-
ing.

A railroad must, under the condi-
tions specified in this subpart and sub-
part H of this part, require a covered
employee selected through the random
testing program to cooperate in breath
testing to determine compliance with
§219.101, and the employee must pro-
vide the required breath and complete
the required paperwork and certifi-
cations. Compliance by the employee
may be excused only in the case of a
documented medical or family emer-
gency.

§219.611 Test result indicating prohib-
ited alcohol concentration; proce-
dures.

Procedures for administrative han-
dling by the railroad in the event an
employee’s confirmation test indicates
an alcohol concentration of .04 or
greater are set forth in §219.104.

Subpart H—Drug and Alcohol
Testing Procedures

§219.701 Standards for drug and alco-
hol testing.

(a) Drug testing required or author-
ized by subparts B, D, F, and G of this
part must be conducted in compliance
with all applicable provisions of the
Department of Transportation Proce-
dures for Transportation Workplace
Drug and Alcohol Testing Programs
(part 40 of this title).

(b) Alcohol testing required or au-
thorized by subparts B, D, F, and G of
this part must be conducted in compli-
ance with all applicable provisions of

49 CFR Ch. Il (10-1-07 Edition)

the Department of Transportation Pro-
cedures for Transportation Workplace
Drug and Alcohol Testing Programs
(part 40 of this title).

(c) Each covered employee who is no-
tified of selection for testing and who
is not performing covered service at
the time of notification must proceed
to the testing site immediately. The
railroad must ensure that an employee
who is performing covered service at
the time of notification shall, as soon
as possible without affecting safety,
cease to perform covered service and
proceed to the testing site.

Subpart I—Annual Report

§219.800 Annual reports.

(a) Each railroad that has a total of
400,000 or more employee hours (includ-
ing hours worked by all employees of
the railroad, regardless of occupation,
not only while in the United States but
also while outside the United States)
must submit to FRA by March 15 of
each year a report covering the pre-
vious calendar year (January 1-Decem-
ber 31), summarizing the results of its
alcohol misuse prevention program. As
used in this paragraph, the term ‘“‘em-
ployees of the railroad’ includes indi-
viduals who perform service for the
railroad, including not only individuals
who receive direct monetary com-
pensation from the railroad for per-
forming a service for the railroad, but
also such individuals as employees of a
contractor to the railroad who perform
a service for the railroad.

(b) As a railroad, you must use the
Management Information System
(MIS) form and instructions as re-
quired by 49 CFR part 40 (at §40.25 and
appendix H to part 40). You may also
use the electronic version of the MIS
form provided by the DOT. The Admin-
istrator may designate means (e.g.,
electronic program transmitted via the
Internet), other than hard-copy, for
MIS form submission to FRA. For in-
formation on where to submit MIS
forms and for the electronic version of
the form, see: http:/www.fra.dot.gov/
Content3.asp?P=504.

(c) Each railroad shall ensure the ac-
curacy and timeliness of each report
submitted.
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(d) As a railroad, if you have a cov-
ered employee who performs multi-
DOT agency functions (e.g., an em-
ployee drives a commercial motor vehi-
cle and performs switchman duties for
you), count the employee only on the
MIS report for the DOT agency under
which he or she is random tested. Nor-
mally, this will be the DOT agency
under which the employee performs
more than 50% of his or her duties.
Railroads may have to explain the test-
ing data for these employees in the
event of a DOT agency inspection or
audit.

(e) A service agent (e.g., a consor-
tium/third party administrator) may
prepare the MIS report on behalf of a
railroad. However, a railroad official
(e.g., a designated employee represent-
ative) must certify the accuracy and
completeness of the MIS report, no
matter who prepares it.

[68 FR 75464, Dec. 31, 2003, as amended at 69
FR 19288, Apr. 12, 2004]

§§219.801-219.803 [Reserved]

Subpart J—Recordkeeping
Requirements

§219.901 Retention of alcohol testing
records.

(a) General requirement. In addition to
the records required to be kept by part
40 of this title, each railroad must
maintain alcohol misuse prevention
program records in a secure location
with controlled access as set out in
this section.

(b) Each railroad must maintain the
following records for a minimum of
five years:

(1) A summary record of each covered
employee’s test results; and

(2) A copy of the annual report sum-
marizing the results of its alcohol mis-
use prevention program (if required to
submit the report under §219.801(a)).

(c) Bach railroad must maintain the
following records for a minimum of two
years:

(1) Records related to the collection
process:

(i) Collection logbooks, if used.

(ii) Documents relating to the ran-
dom selection process.

§219.903

(iii) Documents generated in connec-
tion with decisions to administer rea-
sonable suspicion alcohol tests.

(iv) Documents generated in connec-
tion with decisions on post-accident
testing.

(v) Documents verifying the exist-
ence of a medical explanation of the in-
ability of a covered employee to pro-
vide an adequate specimen.

(2) Records related to test results:

(i) The railroad’s copy of the alcohol
test form, including the results of the
test.

(ii) Documents related to the refusal
of any covered employee to submit to
an alcohol test required by this part.

(iii) Documents presented by a cov-
ered employee to dispute the result of
an alcohol test administered under this
part.

(3) Records related to other viola-
tions of this part.

(4) Records related to
training:

(i) Materials on alcohol abuse aware-
ness, including a copy of the railroad’s
policy on alcohol abuse.

(ii) Documentation of compliance
with the requirements of §219.23.

(iii) Documentation of training pro-
vided to supervisors for the purpose of
qualifying the supervisors to make a
determination concerning the need for
alcohol testing based on reasonable
suspicion.

(iv) Certification that any training
conducted under this part complies
with the requirements for such train-
ing.

employee

§219.903 Retention of drug testing
records.

(a) General requirement. In addition to
the records required to be kept by part
40 of this title, each railroad must
maintain drug abuse prevention pro-
gram records in a secure location with
controlled access as set forth in this
section.

(b) (1) Each railroad must maintain
the following records for a minimum of
five years:

(i) A summary record of each covered
employee’s test results; and

(ii) A copy of the annual report sum-
marizing the results of its drug misuse
prevention program (if required to sub-
mit under §219.803(a)).
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